Introduction
I have been asked to say something about 'The Frontiers of Labour Law Today'. This is an interesting and challenging task, but certainly not as straightforward as it once might have seemed. Perhaps in the past we might have spoken about the need for new protections for workers, or controls over trade unions. We might have spoken about new forms of 'employee voice' at the place of work, or the need for more flexible contracts of employment. But as we will see I no longer think that this sort of discussion is pivotal to our most pressing concerns. I think that labour law itself is the central concern and I am sure that this concern is shared by numbers of my labour law colleagues. This very topic, then, in my opinion presents us with a challenge of a paradigmatic nature.
That is to say, it poses the question 'what is labour law?', and asks whether it is something which has a timeless, universal character. Up to a point, of course, we can assume a
common understanding of what we mean by 'labour law'. We all share this understanding to a degree. The real question, though, is whether that meaning any longer has coherence and relevance, and if so how far that relevance and coherence reaches. If it is the case that labour law lacks the meaning once attributed to it, or if that meaning only has relevance under certain conditions of political economy, then we are truly at the frontiers of labour law. This gives rise, in turn, to a further core question: where do we go from here?
Let me give you some examples of recent subject matter dealt with in various speculative texts on labour law. We can find discussions on 'Border/States: Immigration, Citizenship This is not to say that the typical interests of labour lawyers are no longer relevant at all.
The protection of labour by the regulation of contracts of employment, terms and conditions of employment, collective bargaining, dispute settlement, trade unions and industrial action and so on are still important components of labour law discussion. But they are no longer seen as definitive, and for some scholars there is a fear that this problem is terminal. As a consequence the 'death' of labour law has been widely and frequently
proclaimed, or at least foreshadowed. 13 What is meant by this is that the core ideas inherent in the 'traditional' form of labour law, typified in the systems of the developed economies in conditions of emerging social democracy, founded in the contract of employment, and oriented towards protective and redistributive goals benefiting labour, are no longer regarded as exclusively or predominantly constitutive of the subject as once they were. 14 Of course, it has been pointed out that the death of labour law 'cannot be right' as '[t]here will always be labour law in the sense that, as long as productive human beings exist, some law accepted that it is in dire need of a reconceptualisation along different boundaries.
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Perhaps nothing short of 'A New Paradigm for Labour Law' 17 will do.
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In the remainder of this paper I intend to develop a discussion around these issues.
What Was (Is) Labour Law?
There are many accounts of what labour was (is) and from where and how it evolved. Many of these draw heavily from the contribution to the formation of the subject by the German scholar Hugo Sinzheimer and other national leaders, particularly his pupil Otto KahnFreund, the architect of the labour law subject in the UK. 19 In these accounts the evolution of labour law appears historically specific to the late-nineteenth and early-twentieth centuries, and embodied from the outset both a national and international dimension. A most recent and elaborate account of this 'understanding' of labour law, its international dimension, and the implications for scholarship, are given by a Canadian colleague Brian
Langille, and I am basically summarising the argument set out there. subject matter is that when the particular 'picture' of 'social reality' that it depends upon changes, the subject may no longer make sense; it may become irrelevant or incoherent.
But for reasons which are very easy to understand, our 'account' of the subject, once ingrained, taught and learned can be difficult to shift.
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The 'objective' of labour law, in our common understanding of the subject, is grounded in securing 'justice' for employees (or workers) in their formal working lives. (As an aside we can note that this immediately separates out 'work' from 'life in general', and paid employment from other forms of social and economic contribution). We begin with the assumption that the employment or work relationship is an unequal one. It is one in which the employer has much greater power than the employee, and thus one in which workers are disadvantaged in their capacity to extract a fair share for their labours. Labour law is a corrective to this disparity, timelessly evoked in Kahn-Freund's entreaty:
How do we start thinking differently about ideas and values which we are accustomed to assume more or less automatically?
The main object of labour law has always been, and we venture to say always will be, to be a countervailing force to counteract the inequality of bargaining power which is inherent and must be inherent in the employment relationship.
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I suggest that most labour law courses, most labour law texts, most labour law policy, at least in the countries of the democratised/industrialised world can (or at least could) be understood, or at least related to, almost entirely in light of these sentiments. Instead, labour law began from a narrower focus. It began with a study of the existing employment relationship 26 -legally embodied in the employment contract -then worked its way out to a treatment of the legal and institutional features of 'the system': an analysis of the laws which are put in place to relieve that imbalance of power. This included the establishment and maintenance of collective rights, collective bargaining, other disputeresolving mechanisms, the rights of trade unions, rights to industrial action and so on. It also included legislation designed to give specific workplace rights to workers under certain types of employment contracts. In jurisdictions where unions were explicitly legally incorporated into the industrial relations system, and were extensively regulated by statute, the analysis could run down into a detailed study of the application of union rules and intraunion disputes. 27 As Collins notes, 28 other subjects were added in the 1970s and 1980s
(including occupational health and safety, and anti-discrimination law) and yet others more recently (human rights and business restructuring for example),
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As we have noted, the evolution of 'labour law' as an idea associated with the protection of working people, designed to some degree to take wages out of competition, had its origins in international developments. Ramm but it remains essentially the same model, ordered in the same way, in most texts. as a class more broadly. It is also interesting to note that these subjects carry (at least superficially) overtones of state planning, and bear at least some relation to the idea of 'capabilities' as developed by Amartya Sen, and worked into a proposal for 'social rights' in the Supiot Report. 33 Secondly, this 'new' conception of labour law was largely cut off from historical antecedents. Our 'labour law' was a new field, consonant with the modern, industrialised, capitalist ordered state. Seen in this light, systems of labour market ordering and regulation which existed in earlier times were not 'labour law'; they were something else, even though in certain respects they bore similarities with the modern law (for example dependent work relationships, wage fixation, co-relative duties and obligations). Thus our traditional understanding of labour law is essentially historically specific, and it is this conceptualisation which permits its wholesale demise to be forecast. This is (or might be) the 'end of labour law as we know it'.
But these connections were largely regarded as peripheral. Modern understanding of what 'labour law' was about stemmed from its inherent purpose to liberate workers from the market, not from the view that it was a contemporary variant of different systems of labour market ordering and regulation. In other words the normative outlook took precedence over the descriptive outlook in the subject's organisation.
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A third peculiarity about the 'labour law' tradition is the fact that it was uncertain to what extent the argument, in terms of the scope of its subject matter and purpose, could be applied globally. A lot was assumed about the role that labour law played, and these assumptions were not always borne out when applied even to countries of similar type. For example it might have seemed reasonable to approach Australian labour law from the same 'protective' standpoint as in the UK, but as some authors pointed out in the early 1990s, it
was not possible to draw such a strong dividing line between the economic and social purposes of labour law in Australia. Historically Australian labour law had long been an important instrument of economic policy, as well as providing protection for workers engaged under employment contracts. 36 Elsewhere, what appeared to be more or less orthodox labour law systems organised around the same basic principles impacted scarcely at all on societies where the rule of law was weak, where the capacity of labour law to influence markets or cultures was poor, or where labour law was intended to play a somewhat different role. in order to compete with the astonishing growth of South-Asian economies.
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In other words the certainty with which we viewed labour law began to unfold as the social and economic reality on which it was based began to decay. Again drawing from Langille:
This received wisdom of labour lawyers did not evolve in some formal legalistic realm. It cohered with and was made possible by the real world of the North American economy [and, of course, that of Europe, Australasia and parts of Asia] for much of the twentieth century…the transaction costs of the time, combined with the then dominant management theory, led to Taylorist modes of production which involved vertical integration, the hiring of large numbers of employees on long-term contracts, the construction of 'internal labor markets', and the rise of the basic understanding of the trade-offs that employees, as opposed to independent contractors, make. [That is]…security and stability in employment through a long-term contract, in return [for] subordination to the control, rules, and directives of the firm… In this context it was 'natural' that labour law would focus upon regulation of the long-term contract [of] employment, in the name of employees conceived of as those in need of protection, because of inequality of bargaining power, in the ongoing negotiation of those long-term contracts of employment. The contract of employment was the obvious 'platform' for regulation and for the delivery of a social safety net that insured against both employment risks and wider social risks, for both the worker and the family.
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Looked at now, this description seems to paint a picture of working life that has been relatively short-lived in the history of labour market regulation. As Langille notes 'our empirical world has moved on'. 44 First, the standard-form employment contract is no longer necessarily the norm, even in industrialised countries. In Australia, for example, less than two in every three employees is engaged under a 'standard' form contract.
Several points should be noted about these changes. A high proportion of these 'irregularly' 43 Langille, above n 20, pp. 57-58.
employed workers are casuals. 46 Secondly, the globalisation of capital has challenged the capacity of nationally-based regulation to maintain employment standards, and at the same time it is not clear that international labour regulation is an effective antidote to this.
Workers are now employed everywhere under many different legal guises, including casual, part-time, fixed term and self-(or independently)
employed. This decline has challenged the validity of the protective function of labour law simply because so much 'labour' now falls outside of labour law's protective framework.
Thirdly, much of labour law is now unambiguously more oriented towards the policy goals of improved efficiency, flexibility and productivity in business, and less towards fairness and protection for employees. 47 Fourthly, the decline in worker organisation through unions has seen a shift in the style of worker involvement in workplace governance. The organised conflict model of dispute resolution has given way to greater emphasis on 'co-operative' industrial relations. have meant that 'labour law' no longer is anchored by a social and economic context in which it was once embedded.
As I have noted in earlier sections of this paper there is no shortage of new works and projects examining the decline of 'labour law' in its traditional sense, and exploring potential avenues for renewal. 50 Some of these are more far-reaching than others. In some national cases, where the collective institutions of industrial relations and the degree of direct statutory regulation retain relative purchase on labour markets, scholars have evinced an inclination not to depart significantly from the traditional subject. 51 Other projects are in search of better protections for workers in a socially and industrially different world -thus essentially policy-based. 52 There is a suggestion, perhaps, that the key problem is discovering how to ensure the protection of the subordinate/dependant worker and thus securing the true purpose of labour law through the use of various definitional embellishments on the meaning of 'employer', employee, independent contractor and so on. 53 Other projects are more far-reaching, with a (perhaps tentative) view of reaching a completely new understanding of what labour law is about.
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As we have noted in passing this is not a new discussion. It has been underway for close to twenty years. It is principally a debate between academic lawyers though it is clearly of relevance to legal training and ultimately to legal practice (though I am not really concerned with this detail here). However while most labour lawyers seem to recognise that the traditional labour law subject is undergoing a crisis of identity, we still seem stuck in a mire of competing visions and objectives, standards and rules, styles of regulation, and 49 Surveying the present state of the debate, it is not clear that we have made much headway beyond recognising the problem. Nor is it clear that we will be able to arrive at a workable resolution given the differing ideological approaches of the participants in the debate. 55 One of the central problems in the debate is that we are trying to do at least two different things.
Some scholars are trying to map out a territory for labour law inquiry (that is, the scope of the subject matter) without being overly concerned with prioritising the values or norms to which the system should aspire. Rather, this group, which includes a number of Australian labour lawyers,
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This is not to say that those in this group are not concerned with the promotion of social and economic values (however they may be defined) via labour law, merely that they think it is preferable at the outset to understand more about what is going on -that is, to understand how the state and other actors order and regulate labour markets according to systems of production both within and across different societies. An example here is the work of Hay and Craven and their colleagues on masters and servants statutes, where the key motif seems to be both similarity and diversity in legal design and operation. In summary, perhaps the best way of understanding this perspective is that it accepts that there is always labour law in some shape or form according to different stages of historical and economic development and different systems of production. Labour law is simply part of the political economy. Its objectives may vary and oscillate. Indeed they may conflict and give rise to unintended consequences. 59 Others are taking a somewhat different approach. For this group the principal problem is not so much how to reconceptualise the field, but how to do so whilst ensuring that the core or traditional values of labour law ('as we know or have known it') can be adapted or redeveloped to apply in labour markets and systems of production, and social and economic contexts, which are rapidly (and perhaps endlessly) changing as a matter of fact:
substantially, although not merely or inevitably, an issue to do with globalisation.
Those approaching labour law from this perspective think there is value (and formative value) in trying to understand the complexity of this regulation, and to provide an analysis of how it operates and what impact it has. 60 The general outlook here is that it is the 'normative' vision which holds the field together, and that without it 'labour law' would lack coherence. Firstly, when we talk about 'labour law' in the traditional sense, we know we are speaking in a relatively confined way. This is not an understanding of a field descended from previous systems of labour market regulation, and which is contingent on specific economic, social and cultural variables so much as a completely new field of academic and policy studies constructed around certain institutions, forms and values. It is more or less specific to the political and economic systems of the twentieth century. 65 Its main purpose is to protect workers against the power of capital. 66 It is based upon certain truths and values (labour is not a commodity). 67 It is supported by international conventions, and embodies certain human rights. 68 One of the problems of this mismatch of perspectives, in my experience, is that it is often difficult to conduct a genuine and meaningful international discourse in the labour law field. 'Labour law' as we have described it here is largely confined to certain areas of the globe which may be described as developed or developing. Even in those areas 'labour law' may be in retreat. But importantly the fact is that in much of the developing world 'labour law' as we know it simply doesn't operate in the supposed manner. Perhaps also it is asking too much to ask scholars to master so much legal terrain. Yet, on the other hand, some of the early pioneers of international labour regulation clearly had in mind a platform of 'labour protections' which were much broader than those included in the traditional labour law subject. They included, for example, accident insurance, sickness, maternity, old age insurance, unemployment insurance, the protection of health and the protection of migrant labour, in addition to more familiar matters of working hours and so on. 75 There was, apparently, even a call for a minimum standard of economic security.
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[W]e have to remember that employers and workers have different views and strategies concerning labour law and social security, depending on their country, industry, legal system, culture and economic background. There are clearly different ways of reconciling productivity and protection, freedom and regulation. We can agree on the fact that boundaries between disciplines are either far less important, or far more complex, than they were [historically] ...In other words the links between the different branches of the law must be taken into account more seriously. The interaction between labour and social security law, company law, tax law, environmental law and consumer law seems to be increasing. 77 There is no obvious solution to these various difficulties in the reconstruction of the labour law field. What we seem to be doing at the moment is recognising interesting and important links between traditional labour law and associated fields of labour market regulation, but without clear goals beyond this point. Some authors recognised more than two decades ago the relevance of broader labour market issues to labour law, but that was with a view to locating the employment relationship in its proper context rather than broadening the field of study generally. 78 More recently authors of a current leading British labour law text have acknowledged the particular importance of social security law to labour law, and in addition the importance of taxation and company law. 79 What we see then is some general interest in an expanding idea of what the subject matter of labour law might be, but without any strong conviction that we need to move away from the employment relationship (and the legal relation of the contract of employment) as the basic starting point for analysis. At least in part this may have to do with the perceived need to remain relevant to legal practice.
namely the emergence of a law of the labour market'. 83 Then there is the ILO's very broad vision in its Decent Work proposal, 'opportunities for women and men to obtain decent and productive work, in conditions of freedom, equity, security and human dignity'. 84 Ultimately, of course, the expanding subject matter of labour law will require recasting and relearning the subject to greater or lesser degree. The critical issue is whether we abandon the 'employment relationship' as the essential launching pad. Does one continue to focus on the details of collective bargaining, trade unions, strike law and so on when these do not reflect the reality of how labour markets are operating? Should we not be studying (also) the legal and regulatory policy which shapes labour's position in society: employment policy, training and education, unemployment and accident insurance, superannuation and pensions and so on? Apart from convenience it is hard to see why not.
Conclusion
'Labour law' seems to be in trouble everywhere. In many developed countries it no longer maps onto labour market, economic and social reality. In many developing countries it never functioned as it was supposed that it might (we don't need to go into the reasons why this was so). In many other unregulated areas of the globe, 'labour law' is simply about something else.
Our loyalty is surely to labour as a class, not to 'labour law'. Perhaps this requires recognition of the fact, not merely that things have changed (as they surely have), but that 'our' labour law was always too narrowly focussed, in terms of its geographical, temporal and purposive aspects. 
